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I. Introduction 

Emulating Congressional efforts to restrict the receipt of Medicaid benefits by illegal immigrants, Arizona, Colorado, and Georgia have recently passed laws denying certain state benefits to those who cannot prove they are either citizens or legal immigrants.  Other states may consider similar legislation.  This paper provides a brief overview of relevant federal law and its potential for limiting the impact of restrictive state laws, suggests a legal basis for challenging the legality of the Arizona, Georgia, and Colorado laws if they were applied to FQHCs, and provides some model language that would more clearly protect FQHCs if other states were to pass similar laws. 
II. Legal Background

A.  Federal laws over the last 20 years

Section 8 of Article 1 of the United States Constitution gives Congress the power “to establish a uniform rule of naturalization,” and Article VI of the United States Constitution provides that federal law “shall be the supreme law of the land…any thing in the Constitution or laws of any State to the contrary notwithstanding.”  The United States Supreme Court  relied on this language when it struck down a 1939 Pennsylvania law requiring registration of aliens because in 1940 Congress passed a law requiring registration of aliens.  Hines v. Davidowitz, 312 U.S. 52 (1941).  
Over the last 20 years Congress has passed various laws to discourage the inflow of illegal immigrants.  The 1986 Immigration and Nationality Act bars the employment of illegal immigrants and preempts state and local governments from imposing criminal or civil sanctions upon employers of such persons.  8 USC 1324a(a) and (h)(2).
Ten years later Congress passed the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (“PRWORA”), which makes non-citizens who are not “qualified aliens” ineligible for federal, state, and local “public benefits.”  8 USC 1611 and 1621.  The PRWORA requires providers of public benefits to verify the status of the beneficiaries.  A state may, however, provide state and local public benefits to a non-qualified alien if it passes a law after August 22, 1996 affirmatively providing for such eligibility.  8 USC 1621(d).
The PRWORA uses the same broad definition of “public benefit” for both federal and state or local programs.  It defines, in pertinent part, a public benefit as “any retirement, welfare, health, disability, public or assisted housing, postsecondary education, food assistance, unemployment benefit, or any other similar benefit for which payments or assistance are provided to an individual, household, or family eligibility unit by an agency of the United States government or by appropriated funds of the United States [or] by an agency of a State or local government or by appropriated funds of a State or local government.”  8 USC 1611(c)(1)(B) and 1621(c)(1)(B).
The PRWORA exempts five types of federal, state, and local programs from this broad definition of “public benefit,” and three of these exemptions might be relevant to FQHCs: (1) emergency medical assistance provided under Medicaid, (2) public health assistance for immunizations and diagnosis and treatment of communicable diseases, and (3) programs that the United States Attorney General identifies “in the Attorney General’s sole and unreviewable discretion after consultation with appropriate Federal agencies and departments.”  8 USC 1611(b) and 1621(b). 


In 1996 the Attorney General published a provisional list of such programs or services and asked for public comment.  61 Fed. Reg. 45985-86 (August 23, 1996).  A year later the Department of Health and Human Services (“HHS”) listed the programs it administered that it considered to be a “federal public benefit’ within the meaning of section 401(c) of the PRWORA.  63 Fed. Reg. 41658 (August 4, 1998).  Section 330 grants to FQHCs are not on this HHS list.
HHS explained that a federal public benefit did not include “benefits that are generally targeted to communities.”  63 Fed. Reg. at 41659.  HHS went on to say that “services or benefits that are wholly funded by state or local governments may be ‘state or local public benefits’ as defined in section 411(c) of PRWORA.  However, services or benefits that are wholly or partially funded with HHS resources must comply with the interpretation provided in this Notice.” (emphasis added).  63 Fed. Reg. at 41660.  Arguably, this statement by HHS leads to the following conclusion: if a health center receives state or local governmental  funds and is also wholly or partially funded with Section 330 grant funds, then the services offered by the center must be viewed in light of HHS’s notice concluding that such services are not a public benefit. 
After reviewing 52 public comments on the 1996 proposed Department of Justice list, Attorney General Reno issued a final Order in January 2001 identifying specific programs that are exempt from the verification requirement even though they are a federal public benefit.  66 Fed. Reg. 3613 (January 16, 2001).  She made it clear that she was deferring to individual agencies for a determination of whether verification is needed under a particular program because it is a “federal public benefit” and that her final Order did not address those programs that the pertinent agency had determined were not a “federal public benefit.”  66 Fed. Reg. at 3615.  She noted that HHS had commented that “Community Health Centers … do not meet the statutory definition of ‘federal public benefit’ and therefore do not have to verify the citizenship or immigration status of applicants or recipients under PRWORA.”  66 Fed. Reg. at 3614.  

In February 2006 President Bush signed the Deficit Reduction Act of 2005, P.L. 109-171, which provides in section 6036 that beginning in July 2006 states can only provide non-emergency Medicaid services to citizens, U.S. nationals, and qualified aliens who present documentary evidence of their status.  The final HHS regulations to implement this new law have been challenged in federal court.  However, based on the recent opinion and order of the court in that federal action -- with the exception of possible future injunctive relief on behalf of children who are eligible for  Medicaid by virtue of their coverage under the Foster Care and Adoption Assistance under Title IV-E of the Social Security Act --  judicial action enjoining implementation of the new law does not appear to be on the horizon, at least not  in the near future.   Bell v. Leavett , Opinion and Order (N.D. IL, 9/14/06). 
III. The 2006 Arizona, Georgia, and Colorado Laws

The United States Supreme Court has held that a state may enact a law affecting immigrants only if it does not conflict with the Immigration and Nationality Act or other federal laws.  De Canas v. Bica, 424 U.S. 351 (1976)(unanimously reversing California court’s decision that a California law barring employment of an illegal alien if such employment adversely affects lawful aliens was unconstitutional).

Citizenship verification laws passed in 2006 by legislatures in Arizona, Georgia, and Colorado appear to have been drafted to comply with this requirement that they be consistent with federal law.  Arizona passed a law requiring verification of legal status  for those persons seeking services under the Arizona Health Care Cost Containment System as required by the federal Deficit Reduction Act of 2005 “or any other applicable federal law or regulation.”  HB 2448 (signed April 24, 2006).  Georgia and Colorado passed laws to ensure that persons over the age of 17 provide proof that they are lawfully present in the United States prior to receiving a federal, state, or local “public benefit” as those terms are defined in the PRWORA.  Section 9 of S.B. 529 (signed April 17, 2006) and HB-063-1023 (signed July 31, 2006).  The Arizona law took effect July 1, 2006; the Colorado law took effect on August 1, 2006, and the Georgia law takes effect on July 1, 2007.
 As discussed above, HHS determined in 1998 that services provided by FQHCs are not a federal “public benefit.”  Since the definitions of  a state and federal “public benefit” are identical in the PRWORA, and since health center programs are partially funded with HHS resources and, therefore, HHS’ conclusion that  health center services are not a public benefit prevails, and since the three state laws have been drafted to (and must) comply with federal law, it seems reasonable to conclude  that the non-Medicaid parts of the Arizona law, the Colorado law, and the Georgia law do not apply to FQHCs. 
IV. Possible legislative language for other states

It seems likely that other states are or will be considering verification laws similar to Arizona’s, Georgia’s, and Colorado’s.  In anticipation of such activity, PCAs and FQHCs  appear to have  two principal options.  One is to not oppose language identical to that of Colorado and Georgia limiting the verification to “public benefits” as defined in the PRWORA..  The other is to seek to add language to such laws that would more clearly and explicitly protect FQHCs from having to verify the status of their patients.  To the extent that  PCAs and  health centers may not want to flag community health centers or FQHCs by name in such a law, the draft language below should achieve that end:  
“This Act does not apply to health care  programs, services and benefits that are wholly or partially funded with resources of the Federal Department of Health and Human Services and have not been determined by that Department, as published in 63 Federal Register 41657 (August 4, 1998), to be a Federal public benefit as defined in 8 U.S.C. section 1611.”
For questions or comments on this memo, please call or email  Roger Schwartz  at NACHC. ( rschwartz@nachc.com; tel 202-296-0158)
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